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en suf- oe ae The question presented to the Mississippi Supreme 
a Sw Court in Anderson v. New York Life Insurance Co., re- 
igence a ported at { 502,589, was whether or not the insurer, in 
blic of converting a policy under the automatic non-forfeiture pro- 
which visions thereof, properly deducted a surrender charge in 
— « computing the amount of reserve available for the purchase 
or—it of extended insurance. If the deduction was properly made, 
rested the insurance expired prior to the insured’s death, but if it 
passed was not properly made, the insurance was in force when 
on the insured died. 


bstan- = Policy Provisions 
\ildren Please Route to: The policy provided that in the event of default after 


— three full years’ premiums had been paid, if the insured did 
5,629), not elect to take the cash value or paid-up insurance, the 
cash surrender value of the policy would be applied to con- 
of res tinued insurance for the face value of the policy. The cash 
ees e © surrender value was stated to be the reserve on the face of 
Ct. of r = the policy as of the date of default, plus any dividends, and 
idence 3 less a surrender charge computed on the basis of the 
ans | &§ American Table of Mortality. 
best Court’s Finding 
2 Ct The court found that the policy provision for automatic 
conversion specifically allows the surrender charge and 
stated further that under prior decisions in Mississippi the 
id the surrender charge may be deducted at any given time in 
plain- iS determining the value of the policy. The table of values 
oswell : set forth in the policy was in compliance with the laws of 
, Wis. § Tennessee, the state in which this policy was issued, and set 
forth actual values and not mere guaranteed minimum 
y stop values. Thus the policy did not violate the Tennessee law 
alight : requiring policies to set forth the exact amount which the 
ng or 4 insurer intends to charge in arriving at the value of a policy 
there in the event of surrender. 
n Bus 
“ by Dissenting Opinion 
ter of An interesting dissenting opinion, applying the rule that 
smoke where there are two reasonable constructions of a policy 
Tele- | the construction most favorable to the insured must be 
adopted, contended that there was no surrender of the policy 
y two upon default, but that the policy simply lapsed and was con- 
y one tinued in another form. Thus the dissenting opinion con- 
a cluded that no surrender charge could properly be made. 
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% FIRE AND CASUALTY 


Safe Depository Liability Insurance.—Insurer was liable under 
safe depository liability policy for loss of Gold Certificates, 
the owner thereof having an insurable interest in such prop- 
erty and the judgment against the insured not having been 
obtained through fraud (Abbott v. The Aetna Casualty & 
Surety Co., U. S. Dist. Ct., Md., J 300,703). 


Foreign Corporation.—Foreign corporation which had not com- 
plied with laws relative to doing business within the state 
did not have a valid contract of insurance procured within 
the state upon property located in a third state (Royal Ins. 
Co., Ltd. v. All States Theatres, Inc., Ala. Supreme Ct., 
1 300,704). 


Pro Rata Liability.—A coinsurer is not relieved of its liability 
after the loss is prorated regardless of the amount which 
the other insurers pay; an insurer is not liable under a policy 
issued without its knowledge or consent by one having no 
authority (Rallis, d.b.a. Busy Bee Cafe v. The Connecticut 
Fire Ins. Co., N. M. Supreme Ct., J 300,705). 


Amount of Fire Loss.—In action attacking appraisal on ground 
that house was totally destroyed and there was no basis 
for bona fide dispute as to amount of loss, judgment for 
insured was reversed because of erroneous rulings by trial 
court (Petrovic et al. v. Standard Fire Ins. Co. of Hartford, 
Conn., Kansas City Ct. of App., Mo., J 300,706). 


Public Liability Policy—Professional Services.—Tubber em- 
ployed by plaintiff who operated hotel and baths was not 
engaged in a profession and exception to policy relieving 
insurer of liability if injury occurred in connection with 
professional services rendered did not include such em- 
ployee’s services (Maryland Casualty Co. v. Crazy Water Co., 
Tex. Ct. of Civ. App., f 300,707). 


Appraisal Invalid.—Appraisal which did not include finding as 
to sound value of property as required by stipulation was 
invalid and trial court’s oe as to amount of damage 
caused by windstorm was approved on appeal (Branch v. 
Springfield Fire & Marine Ins. Co. of Springfield, Mass., La. 
Supreme Ct., § 300,708). 


% NEGLIGENCE * 
(Other than Automobile) 


Pedestrian Injured.—Defendant city was held liable for injuries 
sustained by plaintiff when she stumbled over a depression 
in a sidewalk caused by a difference in the level of concrete 
slabs (Orban v. City of Chicago, Ill. App. Ct., | 403,041). 
Protruding Elevator Lid.—While plaintiff was walking on a 
sidewalk in defendant city, her right foot was caught on the 
rim of an elevator opening protruding above the surface of 
the sidewalk. As she stepped with her left foot on the ele- 
vator lid, she slipped and fell to the sidewalk. Defendant 
city was held liable for the injuries thus sustained (City of 
Birmingham v. Hornsby, Ala. Supreme Ct., J 403,033). 


Malpractice.—Where plaintiff, in a malpractice action, alleged 
that his fractured leg was improperly treated by defendant, 
a doctor, and that such improper treatment caused the de- 
layed union of the fractured bones, the court held that there 
was no evidence to sustain plaintiff’s claim and affirmed a 
judgment in defendant’s favor (Holden v. Stein, Ill. App. 
Ct., 403,042). Chiropractor Consulted by Epileptic.— 
Where plaintiff, an epileptic, voluntarily submitted to the 
discontinuance of the use of a drug, which reduced the in- 
tensity and frequency of convulsions, with full knowledge 
of the consequences in the hope that defendant, a chiro- 
practor, would effect a cure, he could not recover from 
defendant for suffering resulting from the discontinuance of 
the use of the drug (Kirschner v. Keller, Ohio Ct. of App., 
1 403,044). 


Railroad’s Liability —In an action against defendant railroad 
company for damages caused by the killing of plaintiff's 
cattle by defendant's train, the presumption of negligence 
created by proof of injury so inflicted was at an end when 


the company introduced evidence in rebuttal of plaintiffs 
allegations of negligence, and, therefore, it was error for the 
court to charge said presumption (Macon, Dublin & Savan- 
nah R. R. Co. et al. v. Stephens, Ga. Ct. of App., {| 403,038) 
Loading of Truck in Railroad Yard.—In absence of showing 
of negligence on part of railroad in backing train onto tracks 
adjacent to driveway where truck was being loaded, no 
liability for injuries sustained by employee of trucking com. 
pany when train struck timber loaded on truck was estab- 
lished (Nadeau v. Trustees of New York, New Haven & 
Hartford R. R. Co., Mass. Supreme Jud. Ct., {| 403,034). 
Duty to Warn Child.—It was proper to predicate defendant 
railroad’s responsibility upon its primary negligence in fail- 
ing to give the minor decedent warning of the approach of 
the train which came up in back of the decedent and struck 
him as he was walking on a spur track with an automobile 
tube over his head and ears (Chesapeake & Ohio Ry. Co. 
et al. v. Boyd’s Admr., Ky. Ct. of App., 1 403,030). © 


Business Invitee Injured—Where jury findings that plaintiff 


was contributorily negligent were the only basis for a judg- 
ment in defendant’s Sane. and such findings were irrecon- 
cilable and conflicting, the court reversed said judgment, in 
a suit by plaintiff, a business invitee, to recover damages 
for injuries sustained when he fell from a ladder while on 
defendant’s premises (Goethe v. Gulf Lumber Co., Tex. Ct. 
of Civ. App., 7 403,029). Hotel’s Liability—In a suit by 
plaintiff, a business invitee, to recover for injuries sustained 
when she slipped and fell on a waxed stairway in the de 
fendants’ hotel, defendants’ contention that, since plaintifi 
knew the condition of the stairway before and when she 
used it, she assumed the risk and was guilty of contributory 
negligence as a matter of law, was without merit (Sommer- 
field v. Miratti, Jr. et al., Calif. Dist. Ct. of App., ¥ 403,043). 


Municipality’s Liability—Collapse of Bleacher.—Municipality 


was liable for injuries sustained by spectator when bleachers 
erected in park by Festival Association collapsed due to 
inherent defects, notice of claim being excused by specta- 
tor’s incapacity during time allowed (City of Tyler v. In- 
gram, Tex. Ct. of Civ. App., J 403,036). 


Fall from Window.—Defendant apartment house owner was 


held liable for damages sustained by plaintiffs, husband and 
wife, as the result of the wife’s fall from a window in the 
apartment house (Behan et al. v. The Ivanhoe Co., N. Y. 
Supreme Ct., App. Div., 403,031). 


Independent Contractor Injured.—Judgment in favor of plain- 


tiff, an independent contractor who was injured when he 
tripped over a defective floor covering while inspecting 
plastering work done by him, was reversed on the ground 
that defendant general contractor was under no obligation 
to warn against patent or obvious dangers (Long Construc- 
tion Co. v. Fournier, Okla. Supreme Ct., { 403,032). 


Owner’s Liability—Mail Carrier Injured—Appellee, a mail 


carrier, who was injured because of the defective condition 
of the porch floor while delivering mail to a house owned 
by appellant railroad and occupied by one of its employees, 
was denied a recovery, appellee having failed to prove that 
the railroad knew or should have known of the defective 
condition of the porch floor (Louisville & Nashville R. R. Co. 
v. Browning, Ky. Ct. of App., J 403,035). 


Warehouseman’s Liability —Questions of negligence, contribu- 


tory negligence and assumption of risk were resolved by 
jury in favor of railroad employee who was injured while 
uncoupling cars in warehouse operated by defendant (Kel- 
logg v. H. D. Lee Mercantile Co., Kansas City Ct. of App. 
Mo., { 403,028). 


Gas Pipe Connection Defective—Evidence warranted finding 


that connection of gas pipe to service meter was defective 
and allowed gas to escape causing death of plaintiff's wife 
(Vaughn v. Kansas City Gas Co., Kansas City Ct. of App» 
Mo., § 403,037). 


Meter Reader’s Fall into Furnace Pit.—Plaintiff, a meter reader 


who fell into a furnace pit in defendant’s dark basement, 
was denied a recovery for the injuries thus sustained, the 
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court holding that he was guilty of contributory negligence 
as a matter of law in woos himself to unreasonable risk 
of injury (Huyink v. Hart Publications, Inc., Minn. Supreme 
Ct { 403,039). 


State’s Liability —Claimant, an inmate of a state hospital who 
was suffering from involutional psychosis, paranoid type, re- 
covered compensation for injuries sustained as the result 
of becoming entangled in an open pipe framework that had 
been erected around a hot steam radiator (O’Brien v. State 
of New York, N. Y. Ct. of Claims, {| 403,040). 


* LIFE x 


Accidental Death—Prior Illness.—Evidence that death would 
probably not have resulted from injuries sustained in auto- 
mobile accident had not insured suffered from arterioscle- 
rosis did not prevent recovery under New Jersey accident 
policy in action instituted in Kansas (The Prudential Ins. Co. 
of America v. Carlson, U. S. C. C. A., 9th C., $502,582). 
Intentional Shooting.—The death of the insured from gun- 
shot wounds inflicted by a person whose home in Florida 
the insured, in a drunken and abusive condition, was at- 
tempting to enter was not accidental (Mullaney v. Prudential 
Ins. Co. of North America, U. S. C. C. A., 5th C., 7 502,585). 
Heat Exhaustion.—Although evidence warranted jury’s 
finding that death from heat exhaustion was accidental, 
judgment for plaintiff was reversed because of admission of 
prejudicial evidence (Mitchell v. Metropolitan Life Ins. Co., 
W. Va. Supreme Ct. of App., $502,593). 


Disability Benefits—Surrender of Policy —Under law of Flor- 
ida, surrender of policy by insured after he had become 
totally and permanently disabled and had defaulted in pay- 
ing premiums prevented recovery of policy benefits after 
death of insured (Barco, Exrx., et al. v. Penn Mutual Life 
Ins. Co. of Philadelphia, U. S. C. C. A., 5th C., $502,586). 
Accident Insurance.—Total disability resulting from partial 
amputation of dentist’s hand because of cancerous condition 
which resulted from use of X-ray in practice was held to 
have resulted from accidental means (Murphy v. Travelers 
Ins. Co., Neb. Supreme Ct., {| 502,594). 


Aviation Rider to Life Policy.—Statute authorizing aviation 
rider limiting coverage of life policy was validly enacted, 
but question as to whether rider complied therewith was 
prematurely presented (The Minnesota Mutual Life Ins. Co., 
etc. v. Johnson et al., Minn. Supreme Ct., J 502,583). 


Time of Death_—Evidence of circumstances under which in- 
sured disappeared warranted jury in finding that he died 
prior to expiration of term insurance some sixteen months 
after his disappearance (New York Life Ins. Co. v. Nash- 
ville Trust Co., Trustee, Tenn. Supreme Ct., J 502,584). 


Premium Payments—Customary Notice.—lInsurer’s failure to 
send customary notice of due date of premium estopped said 
insurer from declaring forfeiture of policy on account of 
non-payment of such premium (Feld v. Continental Casualty 
Co., Calif. Supreme Ct., $502,587). Extension of Time.— 
Under evidence of extension of time for premium payments, 
insurer could not forfeit policy where payment was made 
hefore end of extension period and insurer retained payment 
until it learned of insured’s death (Rashinski v. The Travelers 
Casualty Ins. Co., Ii. App. Ct., ¥ 502,590). 


Group Insurance—Substituted Policy.— Under evidence show- 
ing that insured, during his lifetime, agreed to surrender 
original policy and accept substituted policy for lesser 
amount, beneficiary under original policy could not recover 
thereon (Neely v. Sun Life Assurance Co. of Canada, Ark. 
Supreme Ct., { 502,588). 


New Trial.—Trial court did not abuse its discretion in granting 
new trial after judgment for insurer which claimed that 
msured had been impersonated when policy was procured 
(Valant v, Metropolitan Life Ins. Co., Il. App. Ct., 502,591). 


Noti : : : ‘ . 
otice of Claim.—Notice to insurer of claim for operation ex- 
benses which were not within coverage of policy was insuf- 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


ficient to also give notice as to influenza which developed 
subsequently (Layne v. Prudence Life Ins. Co., Ill. App. Ct., 
q 502,592). 


Equitable Assignment of Policy.—Court’s holding in prior turn- 


over order that bankrupt was the owner of policy which 
trustee in bankruptcy sought to obtain in present action 
instituted in New York was res judicata of plea of equitable 
assignment (Milkman, Trustee v. Lissak et al., U. S. C. C. A., 
2nd C., $502,595). 


*% AUTOMOBILE * 


Insurers’ Liability—Awards in favor of persons injured in an 


automobile accident were properly apportioned between two 
insurers who had limited liability for bodily injuries (Lacour 
et al. v. Ferguson, Jr., et al., La. Ct. of App., 705,639). 
Refusal of “Other” Insurer to Settle—Whether an insurer 
was liable for the consequences of its failure to pay its 
share of a judgment against its insured depended upon 
whether the “other” insurer was negligent in failing to agree 
to a proposed settlement of the damage suit (Employers 
Casualty Co. et al. v. Hicks Rubber Co., Distributors, Tex. Ct. 
of Civ. App., J 705,646). 


Employer-Employee Relationship—Defendant was not liable 


under the doctrine of emergency employment for acts of a 
third party who had been directed by the motorman of 
defendant’s street car to remove a truck obstructing the 
tracks (Burkhalter v. Birmingham Electric Co. et al., Ala. 
Supreme Ct., J 705,647). 


Children Injured.—Plaintiff recovered judgment for the death 


of his eleven year old son who was run over by defendant’s 
truck after the child had run into the side of the truck, 
which gave no signal of its approach (Patrick et al. v. 
Mitchell, Ala. Supreme Ct., § 705,643). Jumping from Truck. 
—Defendant who drove past the home of a small child whom 
he had permitted to ride in the back of the truck was liable 
for injuries sustained by the child when she jumped from 
the moving truck (Guillory et ux. v. Perkins, La. Ct. of App., 
{| 705,645). Hole in School Bus Floor.—No recovery was 
permitted for injuries sustained by a twelve year old boy 
who purposely put his foot through an opening in a school 
bus and came in contact with the dual wheels (Gilcrease 
et al. v. Speight, La. Ct. of App., J 705,655). Leaving Rear 
of Truck.—A child of tender years recovered for injuries 
sustained when, while leaving the rear of defendants’ truck 
on which he had been riding, the truck was backed up, 
striking and severely injuring him, there being ample evidence 
to warrant the conclusion that the driver knew of plaintiff’s 
presence (Brown v. Murray et al., Ill. App. Ct., 705,665). 
Children—Contributory eee contributory negli- 
gence of a child five years old who fell out of a moving 
automobile was not an issue of fact and should not have 
been submitted to the jury (Thomsen v. Reibel et al., Minn. 
Supreme Ct., { 705,672). 


Pedestrians Injured—Sudden Emergency.—The verdict in favor 


of a motorist who struck a pedestrian could not be upheld 
because the court, in instructing the jury, failed to limit the 
application of the rule pertaining to sudden emergencies to 
those emergencies not created by the negligence of the 
motorist (Swingley v. Patterson Dental Supply Co. et al., Ore. 
Supreme Ct., f 705,663). Loss of Control of Car.—Defendant 
was not liable to a pedestrian who was struck by his car 
when he lost control of it after it had been run into by 
another automobile (Kelch v. Marx, d.b.a. Chicago Welding 
& Boiler Repair Co., et al., IN. App. Ct., $705,659). Bus 
Backed over Sidewalk.—A bus company and its driver were 
held answerable for the death inflicted upon a pedestrian 
when the bus was backed over the sidewalk for the purpose 
of changing its course (Thomas, Exr. v. Spinney, Mass. 
Supreme Jud. Ct., { 705,673). Crossing in Front of Bus.— 
Plaintiff was denied recovery for injuries sustained when 
he crossed the street in front of a bus, stopped to discharge 
passengers, and was struck by an automobile which was 
passing the bus (Titus v. Stouffer, Ohio Ct. of App., 1 705,669). 
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Passing Two Vehicles at Once.—Defendant was held answer- 
able for the deaths occurring when he attempted to pass a 
truck at a time when it was lawfully on its left side of the 
highway, passing the car ahead of it (Cooper et ux. v. Gar- 

rett; Veronie v. Same, La. Ct. of App., 705,656, 705,657). 


AUTOMOBILE—Continued 


Intersection Collisions —The judgment compensating plaintiff 
for injuries sustained in an intersection collision was upheld, 
the court finding no wilful reference to insurance, sufficient 
allegations to admit proof of sacroiliac injury, and sufficient 


evidence to warrant the conclusion that the offending driver U-Turn of Oil Tanker.—The jury’s exoneration of the driver 


was acting within the scope of his employment (Fogelsong 
v. Jarman, Ore. Supreme Ct., { 705,662). Contributory Negli- 
gence.—Plaintiff who saw defendant’s automobile approach- 
ing from her left on the intersecting street just after she 
had entered the intersection was not contributorily negligent 
in continuing across the intersection (Mahowald et al. v. 
Beckrich et al., Minn. Supreme Ct., § 705,671). Inattention 
of Both Drivers—An intersection collision between two 
cars, neither of which had a superior right of way, was 
caused by the negligent inattention of both drivers, and 
none of the litigants could recover (Lake Charles Stevedores, 
Inc. v. Streater et al.; Austin, Sr. v. Same, La. Ct. of App., 
{| 705,640, 705,641). Pre-emption of Right of Way.—De- 
fendant was held answerable for plaintiff’s injuries sustained 
at an intersection when defendant’s truck crashed into his 
car after he had pre-empted the right of way (Phillips v. 
New Amsterdam Casualty Co., La. Ct. of App., 705,642). 
Through and Stop Streets.—The driver, required to come to 
a stop at a boulevard was held answerable for injuries sus- 
tained in a collision between her car and one driven along 
the through street (Cox v. Tyrone Power Enterprises, Inc., 
et al., Calif. Dist. Ct. of App., J 705,660). 


Approaching Vehicles Collisions.—Plaintiff recovered for in- 


juries sustained when his car collided with an approaching 
vehicle, the jury resolving the disputes in the evidence in 
his favor (Rogers, d.b.a. Rogers Truck Line Co., et al. v. 
Price et al., Ky. Ct. of App., J 705,658). Sudden Emergency. 
—Defendant, who drove his car around a curve and ob- 
served plaintiff's truck coming toward him on the wrong 
side of the road, acted with reasonable prudence when he 
swerved his car to the left, although the truck at the same 
time swerved to its right (Morrison, Exrx. v. Perry, Utah 
Supreme Ct., J 705,644). 


Bicyclist Injured.—It was error to direct a verdict in favor of 


those responsible for the operation of the truck which struck 
plaintiff's bicycle as plaintiff was attempting to pass a parked 
car (Collett v. Loews, Ark. Supreme Ct., J 705,661). 


Parked Vehicles Struck.—A judgment in favor of defendant 


who struck the rear of plaintiff's car while she was parking 
it along the curb was held to be against the manifest weight 
of the evidence (Wilcox v. Tracy, Ill. App. Ct., 7 705,666). 
Wilful and Wanton Misconduct.—Defendant was found 
guilty of wilful and wanton misconduct in striking a car 
parked at the curb on a wide one-way boulevard, knocking 
it against the vehicle ahead and injuring its occupants 
(Granlie et al. v. Valha, Ill. App. Ct., § 705,664). Proof of 
Agency.—The jury was properly instructed that there was 
no need for proof of the agency of a cab driver, when such 
fact was admitted by the pleadings (Eveready Cab Co. v. 


Wilhite, Ga. Ct. of App., ¥ 705,654). 


of an oil tanker from a charge of negligence in executing a 
right hand U-turn on the heavily traveled highway on which 
plaintiff's deceased husband was approaching was against 
the weight of the evidence (Provin et al. v. Continental Oil 
Co., Calif. Dist. Ct. of App., 705,676). 


Railroads’ Liability—A railroad company was held answerable 


for damage to a trespassing car which one of its trains 
struck after the engineer had been flagged to stop the train 
(Sahr v. Chesapeake & Ohio Ry. Co., Ohio Ct. of App. 
{| 705,670). Truck Stalled.—Plaintiff recovered for injuries 
sustained when his truck stalled on a rough railroad cross- 
ing and he was unable to get out of the truck before a train 
struck it (The Pennsylvania R. R. Co. v. Stilabower, Ind. App. 
Ct., 1 705,638). Last Clear Chance Doctrine.—The doctrine 
of last clear chance did not apply where the operators of a 
train kept a proper lookout and applied the brakes as soon 
as a collision was anticipated (Adrien Thibodeaux v. Texas 
& New Orleans R. R. Co. et al.; Voorhies et ux. v. Same; 
Stoutes v. Same; Ralph Thibodeaux v. Same, La. Ct. of App., 
{ 705,648-705,652). 


New Trial as to Damages.—A new trial on the issue of amount 


of damages was denied where plaintiff-appellant recovered 
a verdict for doctor and hospital bills, loss of wages, and 
other expenses, his testimony as to his previous good health 
having been contradicted (Phipps v. Hulit, N. J. Supreme 
Ct., 7 705,653). 


Validity of Release—Whether a release for claims arising from 


injuries in a rear-end collision in Texas was induced by the 
fraud of the agents of the negligent bus company was a 
question for the jury and the verdict against the bus com- 
pany was upheld (Southwestern Greyhound Lines, Inc. v. 
Buchanan, U. S. C. C. A., 5th C., 7 705,674). 


Procedure—Joinder of Parties—Refusing to follow the rule of 


the state wherein the accident occurred, the court denied 
plaintiffs the right to join the insurer and its insured in the 
same action (Wells v. Irwin et al., U. S. Dist. Ct., N. D. 
Tex., 705,668). Statute of Limitations—The actions of 
the father of an injured infant and the guardian ad litem of 
the infant, filed more than seven years after the execution 
of a release which they wished to set aside, were barred by 
the statute of limitations (Frehe v. Schildwachter, N. Y. 
Supreme Ct., App. Div., {[ 705,675). Service of Process.— 
The term “operator” as used in the statute providing for 
service of process on nonresident operators of motor vehi- 
cles applies only to a person who actually controls the 
driving and steering mechanism of a vehicle (Parr v. Gregg, 


Ohio Ct. of App., {| 705,667). 
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